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ALBERT L. GRAY, Administrator of
the Estate of DEREK GRAY, et al.,
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HOME DEPOT U.S.A., INC.'S MOTION TO
QUASH OR MODIFY PLAINTIFFS' SUBPOENAS

Home Depot U.S.A., Inc. ("Home Depot"), a third-party recipient of subpoenas in
the above-captioned matter, hereby moves this Court to quash or modify the subpoenas
pursuant to Rule 45 of the Federal Rules of Civil Procedure. In support hereof, Home
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

ALBERT L. GRAY, Administrator of
the Estate of DEREK GRAY, et al.,

Plaintiffs,
V. : C.A. No. 04-312L
JEFFREY DERDERIAN, et al.,,

Defendants.

MEMORANDUM OF LAW IN SUPPORT OF HOME DEPOT U.S.A., INC.'S
MOTION TO QUASH OR MODIFY PLAINTIFFS' SUBPOENAS

On March 23, 2005, Plaintiffs in the above-captioned litigation served Home Depot
U.S.A., Inc. ("Home Depot") with two subpoenas (the "Subpoenas") seeking various
records of credit card purchases of Howard Julian ("Julian") and Michael and Jeffrey
Derderian (the "Derderians"), defendants in the above-captioned litigation. As explained
below, the Subpoenas should be quashed or modified because responding to them would
subject Home Depot to an undue burden as set forth in Rule 45(c)(3)(A)(1v) of the Federal
Rules of Civil Procedure.

Facts

Home Depot is not a party to this litigation.! On December 15, 2004, the Rhode
Island Attorney General's Office served Home Depot with a subpoena seeking the
production of records of various credit card purchases of the Derderians relating to
criminal cases pending against them in Rhode Island state court. The Attorney General's

subpoena requested records for the limited time frame of April 1, 2000 to June 30, 2000,

' On August 31, 2004, Julian brought a third-party complaint against Home Depot for indemnification.
However, on October 13, 2004, Julian filed a motion to dismiss the action, and this Court granted Julian's
motion in an order issued on December 13, 2004.



and supplied Home Depot descriptive information relating to the credit card purchases
such as credit card numbers, transaction dates, the amounts of the purchases, and product
reference numbers. As a result of these details, on December 16, 2004, Home Depot was
able to comply fully with the Attorney General's subpoena.

On February 24, 2005, the Plaintiffs served Home Depot with a subpoena seeking
the exact same information sought in the Attorney General's subpoena of December 15,
2004. Due to the identical nature of the Plaintiffs' subpoena to that of the Attorney
General, Home Depot was able to respond to the subpoena in a timely fashion by
producing responsive documents to the Plaintiffs on March 14, 2005. However, following
compliance with the Plaintiffs' subpoena, counsel for the Plaintiffs contacted Home
Depot's counsel indicating that, due to a clerical error regarding the scope of the subpoena,
Plaintiffs needed to issue a modified subpoena that would extend the scope of the
subpoena by three (3) months. Counsel for Home Depot agreed to accept service of a
modified subpoena under these circumstances. However, on March 24, 2005, when Home
Depot received the modified subpoena, the scope of the subpoena was enlarged to cover a
period from January 1, 2000 to February 20, 2003 — a time period three (3) years longer
than that originally indicated by Plaintiffs' counsel. (A copy of the Derderian subpoena is
attached hereto as Exhibit A). Additionally, unlike the previous subpoena, the modified
subpoena also did not include detailed information describing the records of credit card
purchases sought for the two additional time periods of January 1, 2000 to April 10, 2000
and June 30, 2000 to February 20, 2003.

On March 23, 2005, in addition to the modified subpoena seeking information from

Home Depot relating to the Derderians, Plaintiffs' counsel also served upon Home Depot a
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second subpoena seeking similar information with respect to Julian. This subpoena seeks

production of the following types of records:
Any and all records, for the period of January 1, 1996 through March 31, 2000 of
credit card purchases or returns under the card numbers listed below, including but
not limited to:
all details (sku numbers and detailed product descriptions, including
manufacturer and model, where available) of items purchased and returned
with Discover credit card number 6011 0010 2352 4517 issued by Discover
to Howard Julian and number 4060 9500 9115 6484 issued by Navy Federal
Credit Union (Visa card) to Howard Julian.
(A copy of the Julian subpoena is attached hereto as Exhibit B). This subpoena does not,
however, provide specific information regarding the items purchased by Julian such as the
dates of the purchases, the amounts of the purchases, or the product reference numbers. In
fact, the subpoena does not indicate if Julian even purchased products from Home Depot
during the time period set forth in the subpoena.

On March 25, 2005, counsel for Home Depot sent a letter to Plaintiffs' counsel in
an attempt to have the time frame of the Subpoenas restricted and to obtain more specific
information regarding the Derderians' and Julian's purchases. In response to this letter,
Plaintiffs' counsel indicated that they were willing initially to restrict the search for records
to Home Depot's Warwick, Rhode Island store, but that they were unable to provide more

specific information regarding the purchases. Home Depot then filed the instant motion to

quash or modify the Subpoenas.’

? Although the original return date for the Subpoenas was April 11, 2005, Plaintiffs’ counsel agreed to extend
Home Depot's time to respond to the Subpoenas until May 2, 2005. In lieu of having Plaintiffs' counsel
amend the Subpoenas to reflect this new date, counsel for Home Depot confirmed the extension in a letter
sent to Plaintiffs’ counsel by electronic and regular mail on April 14, 2005.
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Argument

Rule 45 of the Federal Rules of Civil Procedure provides, in pertinent part, that
"[o]n timely motion, the court by which a subpoena was issued shall quash or modify the
subpoena if it . . . subjects a person to undue burden.” Fed. R. Civ. P. 45(c)(3)(A)(1v); see

Heidelberg Americas, Inc. v .Tokyo Seisakusho, Ltd., 333 F.3d 38, 41 (1st Cir. 2003). The

rule does not specify what constitutes an "undue burden," but instead leaves such

determinations to the sound discretion of the court. See, e.g., Naartex Consulting Corp. v.

Watt, 722 F.2d 779, 788 (D.C. Cir. 1983); Semtek Int'l, Inc. v. Merkuriy Ltd., C.A. No. 96-

3607, 1996 WL 238538, *3 (N.D.N.Y. May 1, 1996). "Among the factors that the court
may consider in determining whether there is an undue burden are 'relevance, the need of
the party for the documents, the breadth of the document request, the time period covered

by it, the particularity with which the documents are described and the burden imposed."

Williams v. City of Dallas, 178 F.R.D. 103, 109 (N.D. Tex. 1998) (quoting Concord Boat

Corp. v. Brunswick Corp., 169 F.R.D. 44, 49 (S.D.N.Y. 1996)); see Northwestern

Memorial Hosp. v. Ashcroft, 362 F.3d 923, 927 (7th Cir. 2004) (Posner, J.) (holding that,

in determining whether compliance with a subpoena would be "undue,” a court may
balance the burden of compliance with the subpoena versus the benefit of production of the
material sought by it); Semtek, 1996 WL 238538 at *3. Several courts also have held that
nonparties served with subpoenas are entitled to consideration regarding expense and

inconvenience associated with responding to the subpoena. See British Int'l Ins. Co. v.

Seguros La Republica, S.A., 200 F.R.D. 586, 591 (W.D. Tex. 2000); Williams, 178 F.R.D.

at 109.
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Home Depot would suffer an "undue burden" if it were forced to comply with the
Subpoenas under the present circumstances because it has not been provided with
sufficient information to enable it to search its records in a cost effective and timely
manner. See Givens Aff. at 49 8-9 (A copy of which is attached hereto as Exhibit C).
Home Depot has two methods by which it can search electronically for the requested
records: (1) a credit inquiry search; and (2) a search on its Electronic Journal database.
However, neither of these methods is useful with respect to conducting searches for
records that may comply with the Subpoenas. Under the credit inquiry method, Home
Depot can only search for records created within the past eighteen (18) months. See id. at
9 7. Because the temporal scope of the Subpoenas extends no later February 20, 2003, a
credit inquiry search would not locate any responsive documents.

With respect to the Electronic Journal database, Home Depot cannot conduct a
search in an efficient manner using only a credit card number. See id. at § 8. In order to
locate records of a specific purchase using the Electronic Journal database, Home Depot
needs the following information: (1) a transaction date; (2) the Home Depot store number;
(3) the monetary amount of the purchase; and (4) the credit card number. See1d. An
Electronic Journal search using only a credit card number (and possibly the store number
of the Warwick, Rhode Island store), would require an employee of Home Depot to search
through an entry for every date that falls within the scope of the Subpoenas to determine if
a purchase was made on that day using one of the credit card numbers. Seeid. at§9. In
total, this would amount to a manual search of over 2,500 entries. See id. This effort

would take countless hours of work to search for records that may not even exist.
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Additionally, even if Home Depot had the requisite data to conduct a search using
its Electronic Journal database, it would still be unable to search for all of the records
sought in the Julian subpoena. Electronic Journal only has a retention period of seven (7)
years, which prevents Home Depot from being able to search electronically farther back in
time than April 1998. Seeid. at§ 11. This limitation leaves approximately a year and-a-
half of time included in the scope of Julian's subpoena that would require Home Depot to
conduct a manual search of paper records in order to determine if there are responsive
documents. It would be unreasonable and oppressive to conduct a search in this manner
because Home Depot's paper records, to the extent they even exist, are not well organized
and would take an enormous amount of time to locate and review. See id.

Furthermore, the Plaintiffs' need for these documents is reduced by the fact that (at
least as to whether Julian made purchases during the time frame of the Subpoenas) is more
than likely available through less burdensome alternatives, i.e., through discovery
propounded directly to Julian or the Derderians, or through a subpoena served on the credit

cards companies. See Perez v. City of Chicago, C.A. No. 02-1969, 2004 WL 1151570, *4

(N.D. IIL. Apr. 29, 2004) (holding that a party's need for documents from a non-party was
reduced when the information was available through less burdensome means). In fact, the
Plaintiffs have already subpoenaed Julian's credit card records directly from Navy Federal
Credit Union and Discover Card that will not only show whether Julian made any
purchases at Home Depot during the relevant time period, but also the transaction date,
location, and monetary amount of purchases that may exist. Therefore, Home Depot

submits that this Court should quash the Plaintiffs' Subpoenas.
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Conclusion
For all the foregoing reasons, Home Depot respectfully requests that this Court
quash or modify the Subpoenas pursuant to Rule 45(c)(3)(A)(iv) of the Federal Rules of

Civil Procedure.

HOME DEPOT U.S.A, INC.,

vl
AU

Stephen M. Prignano (#3649)
Raymond P. Ripple (#6489)
EDWARDS & ANGELL, LLP
2800 Financial Plaza
Providence, RI 02903

(401) 274-9200

(401) 276-6611 (fax)
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AQ 88 (11/91) Subpoena in a Civi! Case

@nited States Bistrict Court

FOR THE _pistricT oF _RHODE ISLAND

Albert L. Gray, Administrator, et al.
v, SUBPOENA IN A CIVIL CASE

Jeffrey Derderian, et al. o
CASE NUMBER: (4-312L

Keeper of Recofds, Home Depot USA, Inc., 80 Universal Boulevard,_Warwick, Rhode
- Island 02886 c/o its attorney, Stephen Prignano, Esg., Edwards & Angell, 2800
Financial Plaza, Providence, Rhode Island 02903

TO:

O YOU ARE COMMANDED to appear in the Unlted States District Court at the ptace, date, and time specified below to

testify in the above casd.
PLACE OF TESTIMONY

“COURTROOM

DATE AND TIME

X you ARE COMMANDED to appear at the place, date, and time specified below to tes'nfy at the taking of a deposition
in the above case.

PLACE OF DEPOSITION DATE AND TIME
- Wistow & Barylick Incorporated :
61 Weybosset Street, Providence, RI 02903 April 11, 2005 at 10:30 a.m.

IXJ you are COMMANDED to produce and permnit inspection and copying of the followmg documents or: obxects at the
ptace date, and time specmed below (list documents or objects) See attached Exhibit A

we

DATE AND TIME

PLAGE " —
Wistow & Bary]1ck Incorporated
61 Weybosset Street Prov1dence, RI 02903 | | - | Apr11 11 2005 at 10:30 a.m.

D YOU ARE COMMANDED to permnt inspectron of the followxng premlses at the date and ttme spscmed below

PREMISES DATE AND TIME :

. Any organ ization not a party to thls suit that is subpoenaed for the takmg of a depesition shall de&gnate one ‘or more
officers; directars, or managing agents, or other persons who congent to testify on its behalf, and may set forth, for each
person designated, the matters on which the person will testify. Federal Rules of Civil’ Procedure, 30(h) (6).

IS$U¥NG OFFICER SIGNATURE AND TITLE {UNDICATE IF ATTORNEY FOR PLAINTIFE OR DEFENDANT) DATE .
Wik | e

USSUING OFFICER'S NAME, ADDRESS AND PHONE NUMBER

, ' -401-831=-27
John P Barylick, Esqg., Wistow & Barylick,IncorporateS% 6% Weybosset Street,

Providence, RI UZIU3 See Aule &, Federal Auies of Civil Procedire, Pans CE 0 on Reverse)




. AO 88 {11797) Subpoena in a Civil Case

" PROOF OF SERVICE -
DATE PLACE
SERVED ,
SERVED ON (PRINT NAMQ MANNER OF SERVICE
SEHVéD BY (PRINT NAME) TITLE
DECLARATION OF SERVER i

1 dectare under penalty of perjury under the laws of the United States of America that the foregoing information con-

tained in the Proof of Service is true and cormrect.

Exscuted on

DATE

vl

SIGHATURE OF SERVER

Ty

ADDRESS OF SERVER

., Ruig 45, Federal Fluies of Civit Procedure, Parts C& D;
{¢y PROTECTION OF PERSONS SUBJECT TO SUBPOENAS.

(1) A party oran attomey responsible for the Issuance and service
of a subpoena shall take reasanable steps to avoid impesing undue byr-
den or expénse on a person subject to that subpoena. The court on behalf
of which the subpoena was igsued shall enforce this duty and impose

upon the party or attomey in breach of this duty an appropnate sanc- -

tion, which may include, but s not limited to, iost eamings and s rea-

. sonabte attomey’s fee.

(2(A) A person commanded o produce and permit mspec‘non and
copying of designated books, papers, documents or tangible things, or

_ inspection of premises need not appear in person at the place of pro-

duction or mspecnon unless commanded to appear for depOsltlon hea.r-
mg ortrial s

(B): Sub;ect 1o paragraph {d)(2) of th:s rile, a person comimanded
to produce and penmit inspection and copying may, within 14 days after
service of the subpoena or before the time specified for comphiance if
such time is less than 14 days after service, serve upon the party or at-
tornay designated in the subpoena written objectlon to inspection or
copying of any or all of the designated materials of of the premises. if

objection is made, the party serving the subpoena shali not be entitied -
to inspect and copy the materials or inspect the premiges except pur--

suant to an order of the coutt by which the subpoena was Issued. If ob-
jection has bean made, the party serving the subpoena may, upon notice
to the person commanded 1o produce, move at any time for an order
to compel the productton. Such an order to compel production shall pro-
tect any person who is not a party or an officer of a party from signifi-
cant expense resulting from the inspection and copying commanded.

(3} (A) Ontimely motion, the court by which a subpoena was issued
shall quash or modify the subpoenaif it

() falls to allow reagsonable time for compliance;- -

Vel (i) rgquirasa person wha is dot a party oran officer 6f aparty" >

to travel to a place more than 100 miles from the place where that
person resides, is employed or reqularly transacts businass in per-

son, except that, subject to the provisions of clause ()R (B i) of
this rule, such a person may in order to attend trial be commanded
:10 travel from any such place within the state in which the tdial is
eld, or
{ii) requires disclogure of privilegad or other pratected mat-
ter and no exception or waiver applies, or”
(iv) subjects a person to undue burden.
B8) tf a subpoena
- @ requires disclosure of a trade secret or other conhdentxa\
research, development, or commercial Information, or
(i)} requires disclostre of an unretained expert’s opihion orin.
formation not describing specific events or occumrences in dispute
. and resulting from the expen's study made not at the request of
any party, or ’ I
(it) requires a person whoisndta pmyoran OfflCBI'Ofa party
{o incur substantial expense to travel mare than 100 miles to at-
tend trial, the court may, to protect a person subject to or affected
by the subpoena, quash or madify the subpoena oy, if the party in
whose behalf the subpoena is issued shows a substantial need for
the testimorty or rnaterial that cannot be otherwise met without un-
due hardship and assures that the person to whom the subpoena
is addressed will be reaspnably ‘compensated, the court may order
appearance or production only upon Specaf ied ccndmons.

(d) DUTIES IN RESPONDiNG TO SUBPOENA.

M A persan respondmg to asubpoena fa produce documents shalt
produce them as they are kept in the usual course of business orshaﬂ
organize and label them to oorrespond with the categories In thé demand.

(2) When information subjecttoa subpoena is withheld ona claim
that it is privileged or subject to protection as trial preparation materiats,
the claim shall be made expressly and shall bg supported by & descrip-

- tion of the natare of the documents, cormmunicaticns, or things not pro-
"duced that is sufficient to enable the demanding party 10 contest the

s

claim.

\""



Exhibit A

Any and all records, for the period 1/1/2000 to 2/20/2003
of credit card purchases or returns under the card numbers
listed below, including but not limited to:

all details (sku numbers and product
descriptions including manufacturer and
"model number) of items = purchased and
returned with credit card numbers 4246 3112
8907 7619 and 4246 3112 8907 7627 issued by
Bank One (First USA Bank, NA) to Michael A.
Derderian and Jeffrey A. Derderian,
respectively, inclusive of

Card Number 4246 3112 8907 7619 :
Transaction Date Amount . Reference #

4/11/2000 8.07 - 2461043FP0SFBEXKO
4/15/2000 ' 18.10 2461043FVO9FFS3FT
4/17/2000 49.92 2461043FX09FQOMEO
4/18/2000 310.94 . 2461043FY09FBWA2H
4/18/2000 114.92 2461043FY09FBWBBS
"4/18/2000 (38.26) 7461043FY09FBWDH1 credit
4/20/2000 19.54 2461043G009FQ4GY5
4/20/2000 (120.25) ' 7461043G009FQ4TEA credit
4/27/2000 ‘ 10.33 2461043G709FQ752ZN
5/5/2000 ' 12.54 2461043GG09FQX9AG
5/16/2000 ’ 54.81 2461043GS09FQFSE6
5/31/2000 9.59 2461043H909FQJFLS

Card Number 4246 3112 8907 7627
Transaction Date Amount Reference §#

4/16/2000 69.79 2461043FWO9FF55L8
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WUnited States District Court

FOR THE DISTRICT OF __RHODE ISLAND
Albert L. Grayy;y Administrator, et al.

Y, SUBPOENA IN A CIVIL CASE
Jeffrey Derderian, et al. CASE NUMBER: 043121, '

TO: Keeper of Records, Home Depot, USA, Inc., c/o Stephen Prignano, Esg.,
Edwards & Angell, 2800 Financial Plaza, Providence, Rhode Island 02903

D YOU ARE COMMANDED to appear in the Umted States District Court at the place, date, and time specified below to .

testify in the above case. ) :
PLACE OF TESTIMONY COURTRCOM

DATE AND TIME

[¥ YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a deposition
in the above case. ' '

PLACE OF DEPOSITION DATE AND TIME
Wistow & Barylick Incorporated
: 3
61 Weybosset Street, Providence, RI 0290 Apr1118 2005 at 10:00 a.m.

YOU ARE COMMANDED to produce and permit inspection and copymg of the followmg documents or: ob;ects at the
place, date, and t"r'e spacified below {list documents or objects): See attached Exhibit A -

PLACE ‘ ) ‘ T " TDATE AND TIME
Wistow & Baryllck Incorporated

61 we bosset Street,; “Providence, RI 02903 - SR
"Y o T o : {April 18, 2005 at 10:00 a.m.

I YOU ARE COMMANDED to permnt mspectron of the followmg premises at the date and time spec:fxed betow )
PREMISES N DATE AND’RME i .

Any organization not a,pérty to this suit that is subpoenaed for the taking of a deposition shall'designate ohé'qr more
officers, ’dire;itors, or managing agents, or other persons who consent to testify on its behalf, and may set forth, for each
person designated, the ratters on which the person will testify. Federal Rules of Civil Procedure, 30(b} (6).

ISSUING OFFICER SIGNATURE AND TITLE (lNDl.CATE iF ATTORNEY FOR PLAINTIFF OR DEFENDANY) DATE

W ofl | ity fo ST 323008
%‘G OFFICER'S NAME, ADDHESS{N’D*@; NUMBER - /
Tl B Bagglick | W0t YBogyle X,mrrue.l, 6l loegbasset 5t , Pouolce BT 02703

{See Ruia 45, Federat Rulgs of Civil Procedyre, Paris C & [ on Reverse}

2y01~ 23~ 2760
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) PROOF OF SERVICE
' DATE PLACE
SERVED
SERVED ON (PRINT NAME) MANNER OF SERVICE
TITLE .

SEAVED BY (PRINT NAME)

o

e, e

DECLARATION OF SERVER I

I declare under penalty of perjixry under the laws of the United States of América that the fox;egoing information con-

tained in the Proof of Service is true and correct.

Executed on

' DATE

SIGNATURE OF SERVER

ADDRESS OF SERVER

.. Rule 45, Federal Rules of Civit Procedure, Parts € & D:
{¢) PROTECTION OF PERSONS SUBJECT TO SUBPOENAS.

{1) A party oran attomey responsiblé for the issuance and service'
of a subpoena shall take reasonable steps to avold imposing undue bur-
den or expense on a person subject to that subpoena. The court on behalf
of which the subpoena was issued shail enforce this duty and impose

.- sonsble attomey s fee.

(2)(A) A person commanded to produce and permit inspection and

: copymg of designated books, papers, documents or tangible things, or
. inspection of pramises need not appear-in person at the place of pro-
ductionor inspechon unless commanded to a.ppearfor depositlon, hear—

. tng or trial,- CF :

(B)-Subject to paragraph (d)(2) of this ruie a person gommanded
to produce and permit inspection and copying may, within 14 days after
service of the subpoena or bafore the time specified for compliance if
such time is less than 14 days after service, serve upon the party or at-
tomey designated in the subpoena written objection to nnspectaon or
copying ot any or all of the designated materials or of the premises. tf

..objection is made, the party serving the subpoena shall not be entitled
to.inspect and copy the materials or inspect the premlses except pur-’
- suant to an order of the court by which the Subpoena was issued. If ob-
jection has been made ‘the party serving the subpoena may, upon notice
to the person commanded to produce, move at any time for an'arder

to compel the production. Such an order to compe! production shall pro-
tect any person who is not a party or an officer of a party from signifi-
cant expense resulting:| f:om the Inspection and copying commanded.
(3) (A) Ontimely motion,  the court by which a subpoena was issued
shall quash or modify the subpoena if it -
(}} faiis to allow reasonable time for compiiance;
(i} requires a person who is not a party or an officer of a party
" to travel t6 a place more than 100 miles from the place where that
person resides, is empioyed or regularly transacts businass in per-

son except that, subject to the pmvnsmns of clausr-.- (c) (3)(8)(ui) of
this rule, such a person may in order to attend trial be commanded
to travel from any such piace within the stafe in which the trial is
held, ar

{iil} requires disclosure of privileged or other protected mat-

_ter and no exception or waiver applies, or.. . ..
{iv) subjects a person to undue burden.
(B) f asubpoena

{® requires disclosure of a trade secret or other confidentiat
research, deve:opment or commercial information, or

{ii} requires disclosure of an Unretained éxpert's opinionorin-
ormation not describing specific’ events ot occumrences in dlspute
and resulting from the expert" s study rnade not'at the request of
any party, or T

(iii) requiresa person who is not a party or an officer of aparty
to incur substantial expense to travel more than 100 miles to at-
iend trial, the court may, to protect a person subject to or affected
by the subpoena, quash or modify the subpoena oy, if the party in
whose behalf the subpoénais issued shows a substantial need for
the testimony or material that cannot be otherwise met without un-
due hardship and assures that the person 10 whorm the subpoena
is addressed will be reasonahly compensated the court may order

" dppearance or production’ oniy upon Specit”ed conditions.’

(d) DUTIES IN RESPONDING TO SUBPOENA.

(1) A person responding to asubpoena to produce documents shali
produce them as they are keptin the usual course of busmess orshall
organ Zeand Xabel them to coirespond with the ?;ategon&s in the' lemand.

(2F When mfo:mataon subject io a subpoenais withheld on a c!axm
that it 1s privileged or subject o protection as tral prepa!a‘hcn matenals
the claim shall be made expressly and shall be supported by a descnp~
tion of the nature of the documents, communications, or things not pro-
duced that is sufficient fo enable the demandmg party to contest the

claim.



EXHIBIT A

Any and all records, for the period January 1, 1996 'through March 31,
2000 of credit card purchases or returns under the card numbers listed below,
including but not limited to:

all details (sku numbers and detailed product
descriptions, including manufacturer and model,
where available} of items purchased and returned with
Discover credit card number 6011 0010 2352 4517
issued by Discover to Howard Julian and number
4060 9500 9115 6484 issued by Navy Federal Credit
Union (Visa card) to Howard Julian. ,




UNITED STATES DISTRICT COURT
DISTRICT OF RHODE ISLAND

ALBERT L. GRAY, Administrator, et al. )
Plaintiffs, ;

V. ; C.A. No. 04-312L
JEFFREY DERDERIAN, et al. ;
Defendants. ;

AFFIDAVIT OF MARY GIVENS

[, Mary Givens, being duly sworn, do depose and state as follows:

1. [ am a litigation paralegal employed by Home Depot USA, Inc. (“Home Depot™)
in Atlanta, Georgia. In my role, it is part of my duties to coordinate the responses to subpoenas
including the gathering of responsive documents and records. [ have personal knowledge of the
facts attested to in this Affidavit.

2. On March 23, 2005, Home Depot was served with a subpoena seeking the
following information:

Any and all records, for the period January 1, 1996 through March 31, 2000 of
credit card purchases or returns under the credit card numbers listed below, including but
not limited to:

All details (sku numbers and detailed product descriptions, including
manufacturer and model, where available) of items purchased and returned
with Discover credit card number 6011 0010 2352 4517 issued by
Discover to Howard Julian and number 4060 9500 9115 6484 issued by
Navy Federal Credit Union (Visa card) to Howard Julian.

3. On March 23, 2005, Home Depot was served with a second subpoena seeking the
following information:

Any and all records, for the period 1/1/2000 to 2/20/2003 of credit card purchases
or returns under the credit card numbers listed below, including but not limited to:

All details (sku numbers and detailed product descriptions, including

manufacturer and model, where available) of items purchased and returned with
credit card numbers 4246 3112 8907 7619 and 4246 3112 8907 7627 issued by



Bank One (First USA Bank, NA) to Michael A. Derderian and Jeffrey A.
Derderian . . . .

This subpoena also provided an itemized listing of thirteen (13) credit card transactions that were
within the scope of the subpoena, including transaction date, and the amount of the purchase.
Records relating to these thirteen (13) transactions have already been produced to the Plaintiffs.

4. The only information provided by the Plaintiffs to assist Home Depot in the
search for these records is the individuals’ credit card numbers.

5. Upon receiving these subpoenas, I coordinated with Home Depot’s Information
Systems and Accounting Department associates in an attempt to determine Home Depot’s ability
to search for records of credit card transactions in its stores.

6. [ learned that Home Depot has two methods that provide it with the capability to
electronically search for records of credit card purchases: (1) a credit history inquiry, and (2) a
search on a database known as “Electronic Journal.”

7. A credit history inquiry can be performed using only a credit card number.
However, this database only has a retention period of eighteen (18) months. As a result, this
database would not allow Home Depot to locate any records within the time frame requested by
the subpoenas.

8. Electronic Journal has a retention period of seven (7) years, but is not designed to
be searched by credit card number alone. Electronic Journal requires the following information
in order to locate records of specific purchases in the database: (1) a transaction date; (2) a Home
Depot store number; (3) the monetary amount of the purchase; and (4) the credit card number.
However, the subpoenas issued by the Plaintiff only provide a credit card number, which will
make it extremely difficult and time consuming to search for the subpoenaed records.

9. Since Electronic Journal is not designed to locate records of credit card purchases

with a credit card number alone, a search with only a credit card number would require an

- 2 = PRV_AFFIDAVIT of MEG IN GRAY V. HD matter.doc/



individual to manually search each individual date within the scope of the subpoena (in this case
as many as 2,555 days) in order to locate records of credit card purchases.

10. A search in such a manner would be extremely time consuming and require
countless hours of searching due to the number of days and credit card numbers that fall within
the scope of the subpoena. Additionally, Home Depot would have to hire a temporary worker to
perform these searches due to the amount of time it would take a current employee to perform
them.

1. Even if Home Depot did have adequate information to perform an Electronic
Journal search for records that may be responsive to the subpoenas, there would still be a one-
and-a-half year period in the scope of Julian’s subpoena that could not be searched electronically
because of Electronic Journal’s seven (7) year retention period. This would require a manual
search of paper records relating to the remaining year-and-a-half. However, such records, to the
extent they even exist, are not well organized and would require an enormous amount of time to

locate and sift through.

Dated:w & po02 < B /) 7&/\17;«/\ K—\

Mar Giverl

STATE OF GEORGIA
COUNTY OF (Lol

Subscribed and sworn to, before me, this Q—/g day of April, 2005.

el 5 [

Notary Public

M ission Expires:
Y E a0 LXp

SSION EXPIRES DEC 27, 2005
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